THL'S OPI NI ON WAS NOT_ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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and CRAWFORD, Admi ni strative Patent Judges.

CRAWORD, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal fromthe exam ner’s refusal
to allow of claim 13, which was anended subsequent to final
rejection (Paper No. 8). dainms 1-12 have been cancel ed.

Appel lants clained invention is directed to the
conbi nati on of a wi ndow having a nail fin secured to the frame of

the window. The nail fin includes a fold line which allows the

! Application for patent filed May 6, 1994.
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nail fin to be folded so that the nail fin lies flush to the
w ndow frame. Claim 13 is exenplary of the subject matter on
appeal and recites:

13. In conbination:

a w ndow i ncluding a frane;

said franme having a kerf forned therein,;

and at | east one foldable netal nail fin operatively
secured to said frane;

said nail fin conprising a substantially flat body portion
and an inner end portion which extends transversely from said
body portion for insertion into said kerf whereby said body
portion is normally positioned flush against said franme w thout
obj ectionably protruding therefromso that said franme and said
nail fin may be shipped to a building site; said body portion of
said nail fin having an indented fold Iine fornmed therein
adj acent said inner end portion so that said body portion nay be
selectively fol ded, about said fold line, fromits normally flush
position adjacent said frame to a position wherein said nail fin
extends outwardly fromsaid wi ndow frane for nailing to a
bui | di ng surface extending around a w ndow openi ng created
t herei n;

the netal construction of said nail fin causing said nai
fintoremaininits said flush position until manually fol ded
outwardly to its nailing position;

the netal construction of said nail fin causing said nai
fintoremaininits nailing position after it has been fol ded
outwardly thereto.

THE REFERENCE

The follow ng reference was relied on by the exam ner:
Kessl er 4,999, 957 Mar. 19, 1991

THE REJECTI ON
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Claim 13 stands rejected under 35 U.S.C. § 103 as being
unpat ent abl e over Kessl er.

Rat her than reiterate the examner’s full explanation of
the basis for the above-noted rejection and the conflicting
vi ewpoi nts advanced by the exam ner and the appellants regarding
the rejection, we make reference to the exam ner’s answer (Paper
No. 12) for the exam ner’s reasoning in support of the rejection
and to appellants’ brief (Paper No. 11) and reply brief (Paper
No. 13) for appellants argunents’ thereagainst.

OPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to appellants’ specification and claim to
the applied prior art reference and to the respective positions
articul ated by appellants and the exam ner. As a consequence of
our review, we have nade the determnation that prior art relied
on by the examner is insufficient to establish the obvi ousness
of the subject matter of appellants’ claim 13 under 35 USC § 103.
Qur reasoning for this determ nation foll ows.

Kessl er discl oses, as depicted in Figures 1 and 2 a nail
fin 12 which is operatively secured to the frane 11 of a w ndow
2. The nail fin has a substantially flat body portion 14 and an

inner end portion 20 for insertion onto a kerf 21. The nail fin
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includes a fold line 16 so that the nail fin can be folded in the
manner illustrated by the dashed line depiction in Figure 2 to a
position “along the side of frane 11" so that the w ndow and nai
fin occupy | ess space when the wi ndow and nail fin are placed in
a carton for shipping (Col. 3, lines 30-37).

The exam ner is of the opinion that Kessler discloses a
nail fin as clainmed except that the Kessler fold |ine does not
allow the nail fin to lie flush against the w ndow frane.
However, the exam ner stated:

... as Kessler states the fold line is so positioned

that little additional space is occupied which is the

sanme result as applicant is trying to achieve.

Therefore, it is deenmed an obvious matter of design

choice to have placed the fold line closer to the

frame than to have the fold |ine where Kessler has

pl aced his because booth [sic] [K]essler and

applicant strive to achieve the sane result.

[ Exam ner’s Answer at pages 2-3].

We do not agree. We find nothing in Kessler that teaches
or suggests to a person of ordinary skill in the art locating the
fold line 16 closer to the frane. Rather, Kessler discloses at
Col. 3 lines 38-42:

Wng or flange 192 is forned integrally with the

nailing section 14 of the nailing fin and extends
out over the hinge section... |In this arrangenent,

2 Flange 19 is inproperly labeled “18" in Figure 2. 1In
accordance with Kessler (Col. 3, lines 1-3) 18 is the tongue
portion.
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protection is provided for the hinge section when the
nailing fin is in place.

In view of this disclosure, we are of the opinion that one
of ordinary skill in the art woul d have been taught by Kessl er
that the hinge or fold line 16 should remain positioned opposite
flange 19 so that hinge or fold |line 16 woul d be protected when
the nail finis in place, which teaches away fromthe
nmodi fi cation proposed by the exam ner.

The decision of the exam ner rejecting claim13 under 35
USC § 103 is reversed.

REVERSED

MURRI EL E. CRAWORD
Adm ni strative Patent Judge
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